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Arlzona Pouer Aubhorliy

et Righta-of-uay fox power trans-
N misgion across certaln state-
. ‘ T ouned lands.,

Deay Ve, Winglield: '

I am advised that Avizona Pover Aubhorliy has obtalned
righta-of-uay for pouweyr transmission purposes across certaln
lands owned by the Slate of Arizona., You ave lnteresied in
determining whether or not the Arizona Power Autherity must
pay a rental to the State Land Department for the use of the
State lond Involved in the righis-of-way,

A.C.A, 11001, 1935, provides thet the State Land Do
pariment "may grant rights of way for any purpose it dcems
necesgary,” and makes provisicn {or compensation for any
such righits-ol~way,

AC A, 11-1001 providesn thats

“The State may, whenever necassory. . .
for the uses of any of lts departments. o .
take over any state landa and improvements
therefor, and tho deparituont. . .80 vsing

the pald lands shall leose the samo and shall
pay suech rentnl as the comission mny fix.®

Pursuant to thoe Arlzona Inabling Aot and cevtain
sbatuten, l.ie., A.C.A. 111101, funds devived from the salo
or rental of certaln stobte lands are to be used for school
purposes only., ‘ :

Tao cxaminatlion of the statutes thug far weuld indicates
that gonerally, while a Stabe agoney oy leasa oy obiain
vighto~oleway over Huabte lands, 146 must pey such rental asg
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the commissloner may deem proper and, that such rental,
if 3¢ is for land designated as "school lands", must be
credlted to the appropriate school fund, '

| However, thils general picturelis altered by the‘fol-
lowing, 75-1905, A.C.A., 1939, as emended, rcad in its per-
tinent part as follows: '

© . "The use of nccessary real property,

- now oy heveafter owned by the staz, not
dedleated to public usge, which may be
necegsary as sites for any projeet, or
facility or rights of way of the authority
is hereby granted," ' B '

Thls section grants to the Arlzona Power Authority,
rights-of-way over State lands, It makes no provision for
compensation and, in fact, the langusge carries the rather
clear intent to grant such right-of-way wilthout compensation.

_ The possible or apparent conflict between A.C.A. 11-601

and 11-1001, which require compensatlion and A,C.A. 75-1905, which
indicates no compensation is requlred, is resolved somewhat

by the followlng case., STATE OF ARIZONA v. THE STATE LAND
DEPARTMENT, 62 Ariz, 248, 156 P, 2d 901, was decided in 1945,
before the passage of A.C.A, 75-1905, but it construed A,C.A,
11-601 and 11-1001, with respect to the question of whether

or not those sections and 11-1101 required a state deparitment

or agency to pay compensablon for rental or leases of State
land, - .

In this case, the agency séeking to lease state land
without compensation was the State Highway Department, which
desired the land for public highway purposes,

The Couyt sald:

"It 18 the position of the land commlse
sloner that under the terms of Section 1l-
1001, the leglslature has assigned hinm
the duty of collecting rental for rights~
of~way whlch the state, in pursuance of
its soverelgn right, may requlre or use.

A cursory readlng of thls sectlon might
lead to this view, bul when closely
analyzed 1t 1s obvious that the leglg-
lature nelther in terms noy by implication
Intended the gectlon Lo apply to vights-
of=way fox hlghway purposes,
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"We quote the concluding portion of the
.8tatute: 'and the department or institutlon
SO USING the sald lands shall lease the same
and shall pay such rental as the commilssloner
shall fix,' The highway department is in no
sense the user of the highway within the meaning
of the statute. The hlghway is used by the -
_public, Vhat the sectlon veally means is that
- 4f any department of the state wishes to take
over any state lands for its own use, such
as constructlion of builldings, shops, or for
any other purpose for the convenience or use
of the partlicular department, it must secure
& lease and pay such rental as the commls-
sloner shall fixz, We hold, houwecver, that
cection 11-1001 has no application whatsoever
. to rights~of-way for highways, and therefore
. the commlssioner has no right to require that
‘such right-of«wuay shell be leased or to compel

’ ) . the payment of rental thereon." o
- Under this case then, whether or not compensation must

be pald for lease of state land by a stabe agency depends

on whether the land obtalned is to be used by the State .
ageney “for its own use" or for Muse by the public", Here,
as in the case of highways, the “use" is by the public., The
rights~of-way are not taken by the Arizona Power Authority
"for its own use." | : :

The use of righis~of-way by the Arizona Power Authority
for transmisslon of power used by the public 1s analogous
enough to the use of land foy highway purposes that the case
clited ig deemed a controlling interpretation of the applicable
statutes, : ’

In swamary thay based on the foregolng discussion, 1t
is the opinlon of the writer that the Arizona Power Auth-
ority 1s not requlved to pay rental for righta-of-1ay over
state land when such righis-of-way ave used for the trans-
mlssion of power for public use,

Yours very truly,
ROBERT MORRISON

‘ Tne Attorney General

Bys JAMES H, CGREEN, JR,
Special Assistant to
JHGor The Attorney General
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